


LIST OF COMMENTORS ON THE DRAFT EIR

The following persons submitted written comments on the Draft EIR for the Tivoli Specific Plan

Project:

FEDERAL AGENCIES

U.S. Federal Aviation Administration — Joseph R. Rodriguez, Supervisor, Environmental
Planning and Compliance Section, October 26, 2006

U.S. Fish and Wildlife Service — Peter A. Cross, Deputy Assistant Field Supervisor,
November 16, 2006

STATE AGENCIES

California Department of Transportation — Tom Dumas, Chief, Office of Intermodal
Planning, November 20, 2006

California Department of Fish and Game — W.E. Loudermilk, Regional Manager,
November 27, 2006

California Department of Conservation — Brian Leahy, Assistant Director, December 1,
2006

LOCAL AGENCIES

Stanislaus County Department of Environmental Resources — Bella Badal, November 6,
2006

Stanislaus County Environmental Review Committee — Raul Mendez, Senior
Management Consultant, November 14, 2006

Stanislaus LAFCO - Marjorie Blom, Executive Officer, November 14, 2007

City of Riverbank Community Development Department — Emily Pino, Assistant
Planner, November 22, 2006

San Joaquin Valley Air Pollution Control District — Arnaud Marjollet, Permit Services
Manager, December 1, 2006

Modesto Irrigation District — Celia Aceves, Risk & Property Analyst, November 21, 2006
and November 22, 2006

Modesto City School District — Janet L. Mueller, Esqg., Miller Brown & Dannis,
November 22, 2006

Sylvan Union School District — Janet L. Mueller, Esq., Miller Brown & Dannis,
November 22, 2006

Sylvan Union School District — Ronald N. Lebs, Business Manager/CBO,
December 29, 2006
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I1l. COMMENTS AND RESPONSES

This section presents the comment letters received on the Draft EIR for the Tivoli Specific Plan
Project, followed by responses to the environmental issues raised in the comments.

As described in Chapter I, Introduction, many of the comments received on the Draft EIR relate
directly to the proposed Tivoli Specific Plan rather than the Draft EIR, and do not raise
environmental issues that require a response under CEQA. However, to clarify the process and
planning rationale behind the proposed Tivoli Specific Plan, a Response to Comments on the
Specific Plan is provided. This response begins on the following page.
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I11. Comments and Responses
Response to Comments on the Specific Plan

RESPONSE TO COMMENTS ON THE SPECIFIC PLAN

INTRODUCTION

Many of the comments received on the Draft EIR relate directly to the proposed Tivoli Specific
Plan rather than the Draft EIR, and do not raise environmental issues that require a response
under CEQA. Such comments focused on the following topics: the land use plan, the circulation
plan, and design issues. A response to these comments is provided here to clarify the process and
planning rationale behind the proposed Specific Plan.

Background

The Tivoli Specific Plan area is part of the 1,700-acre Roselle Claribel Comprehensive Planning
District (CPD). Modesto’s General Plan allows for more than one Comprehensive Plan/Specific
Plan to be processed within a given CPD. In November 2001, the Measure M advisory vote to
extend sewer service to the Tivoli Specific Plan site was approved. No development plan was
provided for consideration for the Measure M vote. The preparation of multiple Comprehensive
Plans/Specific Plans within the Roselle Claribel CPD was established when the 2001 Measure M
advisory vote was approved for the Tivoli Specific Plan area.

The project applicant met with and received input from property owners and developers within
the project site during the planning of the Tivoli Specific Plan. City staff attended some of the
meetings. The multiple property owners and developers provided input on a variety of concerns
and issues. The City must balance the interests of the City, numerous residents, and developers.
While the City has, and continues to, make minor adjustments to the Specific Plan to address
some of the expressed concerns, not all concerns can be addressed to the complete satisfaction of
all parties.

The overall objective of the Tivoli Specific Plan, as discussed on p. 111.2 of the Draft EIR, is to
create an attractive, walkable and integrated mixed-use community, provide a range of housing
types to provide for regional housing needs, provide regional commercial development to serve
the east side of the City, and to enhance the City’s economic base through increased sale tax
revenues.
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Response to Comments on the Specific Plan

LAND USE PLAN
Increased Residential Density

The Tivoli Specific Plan land use plan proposes a higher residential density than called for under
the existing General Plan. The General Plan calls for an overall residential density of 5.1 units
per gross acre. The Tivoli Specific Plan proposes a residential density range of 4.5 up to a
maximum of 7.8 units per gross acre.

The higher residential density is proposed to implement the 2003-2008 Housing Element to meet
the state mandate of accommodating the City’s “fair share” allocation of needed housing units
under the Regional Housing Needs Assessment. The City estimates its allocation to be 15,347
units (22% Very Low Income, 17% Low Income, 21% Moderate Income, and 40% Above
Moderate Income).

As part of the Housing Element, the City reviewed its residential land inventory for vacant and
underutilized areas to identify sites that could accommodate housing construction to meet
Modesto’s fair share of the regional housing need. These areas were the Roselle/Claribel CPD (in
which the Tivoli Specific Plan area is located), Fairview Village CPD, Johansen/Empire North
CPD, and Wachman/Luchessa CPD. To provide for adequate multi-family housing sites, the
Housing Element requires that these developing CPDs designate at least 15 percent of the
residentially designated land as multi-family at an average density of 22 units per acre.

The Tivoli Specific Plan project site (within the Roselle Claribel CPD) includes 279 net acres of
residentially-designated land (480 gross acres minus non-residential land including roads). A
minimum of 42 acres must be provided for multi-family development. At 22 units per acre, a
minimum of 924 multi-family units are provided to comply with the Housing Element. The
Housing Element identifies low and very low income households are planned to be served by
multi-family units at an average density of 22 units per acre.

The Housing Element also includes a policy that encourages a variety of housing types

(Policy 2.3). The Tivoli Specific Plan implements this policy through its four different residential
density designations. The Very Low Density Residential designation allows 1 to 3 units per acre,
permitting large-lot, single-family development with lots of 10,000 square feet or larger. The
Low Density Residential designation allows 4 to 8 units per acre, permitting standard-lot, single-
family development with lots ranging from 5,000 square feet to 12,000 square feet. The Low
Density Residential designation also allows small-lot, single-family development with lot sizes
ranging from 3,000 square feet to less than 5,000 square feet. The Medium Density Residential
designation allows 8 to 18 units per acre, permitting small-lot, single-family development on lots
less than 3,000 square feet and a range of housing types from rowhouse and townhouse
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STATE OF CALIFORNIA-—BUSINESS, TRANSPORTATION AND HOUSING AGENCY ARNOLD SCHWARZENEGGER. Governor
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DEPARTMENT OF TRANSPORTATION

~ P.0. BOX 2048 STOCKTON, CA 95201

(1976 E. CHARTER WAY/1976 E. DR. MARTIN

LUTHER KING JR. BLVD. 95205) HRECEIVED
TTY: California Relay Service (800) 735-2929 Flex your power!
PHONE: (209) 941-1921 P Be energy efficient!
FAX: (209) 948-7194 NOV 2 3 2006

C & ED PLANNING

November 20, 2006
10-STA-108-PM- 26.60

Draft EIR For
Tivoli Specific Plan
SCH # 2005072125

Paul Liu

City of Modesto

Community and Economic Development

P.O. Box 642

Modesto, CA 95353
Dear Mr. Liu :

Thank you for the opportunity to review the Draft Environmental Impact Report for Tivoli
Specific Plan . The Tivoli Specific Plan would include about 286 acres of residential land
use designation, totaling 3,241 residential dwelling units, 14 acres of neighborhood—serving
commercial, 6 acres of general commercial, 67 acres of regional-serving commercial, 2 acres
of professional office space, a 14 acre elementary school site, about 30 acres of parks and
open space, 4 acres of public infrastructures and about 31 acres of interior collector roadways
within the Specific Plan area. The project is proposed to be implemented in phases, with
anticipated commencement in 2007 and buildout by approximately 2017. This project is
located on the west side of Roselle Avenue north of Sylvan Avenue, east of Oakdale Road
and south of future California Avenue in Modesto.

We have circulated copies of the application, plans, and supporting documentation to our
functional units for review. Caltrans has the following comments:

Traffic Forecasting

1. Traffic Impact Study does. Not adequately reflect existing/ prevailing travel patterns such as |
journey to work and retail shopping. Specifically noting that access to HWY 99 was not
included in this traffic Study. The existing pattern is that large amounts of people will live in
the central Valley and commute to jobs in the Bay Area, some 60 to 80 miles away,

impacting that transportation infastrucure as well. Additionally, trip making to the large local |

local shopping centers such as Costco and Vantage Fair Mall were omitted from the study.

Please correct and resubmit.

e

“Caltrans improves mobility across California”
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Mr. Liu
November 20, 2006
Page 2

Traffic Operations

2.

The proposed project traffic would impact the following intersections on McHenry Ave (SR- 2
108) and interchanges on SR-99.

-McHenry Ave (SR-108)/Floyd Ave

-McHenry Ave (SR-108)/Brigggsmore Ave

-McHenry Ave (SR-108)/Rumble Rd

-SR-99/Carpenter/Briggsmore Rd

-SR-99/Beckwith Rd

-SR-99/Pelandale Rd

-SR-99/Kiernan Ave (SR-219)

These locations were not analyzed as part of the Traffic Impact Assessment. Specific impact
to the intersections and interchanges should be analyzed for the following conditions:
-Existing (2006)

-Existing plus Project Phase 1 (2012)

-Existing plus Project build out (2017)

-Cumulative (2025)

Roadway segments analysis should include McHenry Ave (SR-108) from Briggsmore Ave to |C3
Claribel Rd. —

For 2012, 2017, 2025 Baseline and With Project AM (PM) Peak hour conditions, a PHF of 1.0 wa:— CH
used. Need to revise use PHF<1.0. ' -

For 2012, 2017, 2025 Baseline and With Project AM (PM) Peak hour conditions, the lane | cs
configurations in the Traffic Impact Assessment and the Traffix Input Sheet do not match. (See
Appendices D-I pages 170-172,270-272, 368-370, 455-457, 553-555, 640-642) '

P

—

The City should be responsible for implementing and assessing the local developments mitigation |C.(

identifies in Tables 19, 20, 21, 22, 23 and 24 to address the potential traffic impacts at the
intersections of SR 108 and Claratina Avenue, Sylvan Avenue, and Claribel Road. _

Traffic Operations recommends SR-99 interchanges, roadway segment and other intersections alon; C3F

McHenry Ave (SR-108) (see comments #1 and #2) will need to be analyzed. \__J

“Caltrans improves mobility across California”



. Mr. Liu
November 20, 2006
Page 3

If you have any questions or would like to discuss these comments in more detail, please
contact Saeed Erfan at (209) 948-7936 (e-mail: serfan@dot.ca.gov) or myself at (209)
941-1921. We look forward in continuing to work with you in a cooperative manner.

Sincerely,

wﬁ_gf

TOM DUMAS, Chief
Office of Intermodal Planning

Cc: Scott Morgan, SCH

“Caltrans improves mobility across California™



I11. Comments and Responses
Letter C. California Department of Transportation — Tom Dumas

RESPONSES TO LETTER C:
California Department of Transportation — Tom Dumas, Chief, Office of Intermodal
Planning

Response to Comment C.1

The comment combines concerns regarding existing and future travel patterns. It is assumed the
main concern of the comment is over the scope of the study area and the manner in which the
regional travel patterns of the project are addressed. References to “existing” patterns are
assumed to refer to expected future conditions based on prevailing conditions. Existing travel
patterns were documented through collection of traffic data. This data was collected in May 2005
at over fifty intersections in the project vicinity. See Section IV.D, Transportation and
Circulation, Figure IV.D.1 and Table 1V.D.1 on pp. IV.D.5-1V.D.6 for a map and list of the traffic
analysis locations, respectively. Furthermore, project-related impacts on travel patterns were
assessed at the identified intersections at three different points in time both with and without the
project; Year 2012, Year 2017, and Year 2025 (see Section 1V.D, Transportation and Circulation
Table IV.D.10 on pp. IV.D.26-1V.D.27; Table IV.D.11 on pp 1V.D.40-1V.D.41; and Table
IV.D.13 on pp. 1V.D.26-1V.D.27).

Regarding the impact of project traffic upon future prevailing travel patterns, the relevant
comparison is between the General Plan-approved development traffic data in the 2025 Future
Baseline No Project Scenario and the 2025 Future Baseline With Project Scenario, or more
specifically, between the future travel patterns anticipated in the General Plan and those expected
as a result of the proposed project. The future traffic model used in the traffic study was
validated to ensure that newly completed projects (e.g., James C. Enochs High School) and those
anticipated for completion are accounted for, and, in cases where that does not hold (e.g.
Crossroads Regional Shopping Center), traffic information was added to the model. It is
important to note that, existing regional commercial uses such as Costco and Vintage Faire Mall
are accounted for in the model. On that basis, the projects contribution to future travel patterns is
determined by comparing the preferred alternative with the Existing General Plan alternative
(Alternative 3). At locations within the study area, differences in levels of significance between
the Existing General Plan alternative and the preferred alternative are addressed fully within the
section on project alternatives (see Section VI, Alternatives).

Beyond the study area the differences in traffic diminish as distance from the project site
increases. For example, the current general plan model projects 96,600 vehicles per day on
Pelandale Avenue east of SR 99 with the proposed project and 96,200 vehicles per day with no
project, an increment of 0.4 percent (.004). At Kiernan Avenue the volume with project is 69,301
versus 68,858 with no project, an increment of 0.7 percent (0.007). At Standiford/Beckwith the
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I11. Comments and Responses
Letter C. California Department of Transportation — Tom Dumas

project volume would be 90,777 versus 89,527 with no project, an increment of 1.4 percent
(0.014). The Carpenter/W. Briggsmore and SR 99 interchange is located at a distance of over 5
miles from the project site and was not included in the analysis. Given that the standard of
significance applied to study locations where level of service is already at LOS F is an increase in
volume-to-capacity ratio of 0.05, these locations would all be impacted by project-generated
traffic at less than significant levels. This is an indication that detailed analysis of such distant
facilities would not yield meaningful results.

It should be added that the regional impacts identified as part of General Plan development are
acknowledged as part of the City of Modesto’s commitments to public infrastructure financing.
Development projects approved under an adopted Specific Plan are subject to assessment of
development fees. These fees would apply to the proposed Tivoli Specific Plan development.

Response to Comment C.2

Caltrans identifies a number of other facilities that might be included in the analysis. Beyond the
study facilities included in the report the project’s contribution to traffic can be estimated, but
with the distances involved, the expected reliability of these estimates does not support a detailed
assessment of project traffic impacts and location specific mitigation measures.

The area of analysis used in the report is fully consistent with the guidelines established by the
City of Modesto for traffic impact analysis. The logic of limiting the extent of the study area is
that beyond two miles the tools available for estimating the assignment of individual vehicle
turning movements at specific locations are not adequate to develop specific findings of impact
based on estimated project turning movements. At such distances turning movement estimates
are highly speculative. Instead the regional impact of a project upon transportation facilities
located more than two miles from the project site is best mitigated by implementing the policies
identified in the Modesto General Plan. The locations identified in the comment are already
acknowledged in the General Plan as subject to significant and unavoidable impacts. When
considering the additional roadway volumes the Tivoli Specific Plan’s contribution to further
impacts is not significant on the approaches to SR 99 listed; SR 99/ Kiernan Avenue,

SR 99/Pelandale Avenue, SR 99/ Standiford/Beckwith, and SR 99 Carpenter/W. Briggsmore (see
Response to Comment C.1). Considering the locations identified along McHenry Avenue, the
project does not add more than 5 percent to the future volume at any location. The only approach
where more than 1.4 percent of the total volume is from the proposed project is the westbound
approach of Floyd at McHenry where the project-generated increase of 350 vehicles per day over
7,550 in the General Plan alternative represents a 4.4 percent increment. This again, is less than
significant using the criteria applied in the traffic study of a 0.05 or greater increase in volume to
capacity ratio as the criteria of significance.

Turnstone Consulting, T160 C&R.111.C Tivoli Specific Plan Project
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I11. Comments and Responses
Letter C. California Department of Transportation — Tom Dumas

Ultimately, given the distances involved between the project and the various locations proposed
in the comment for analysis (in some cases over 5 miles such as SR 99/Carpenter-W.
Briggsmore), the basis is weak for including these locations in the full analysis. This conclusion
is supported by the results of travel demand modeling as presented above.

Response to Comment C.3

See Response to Comment C.2. The segment of McHenry Avenue from Briggsmore Avenue to
Claribel Road is parallel two or more miles west of the major North-South routes directly serving
the project. This segment would not provide the most direct route for project traffic to reach any
destinations except those located along this segment of McHenry Avenue. Conventional traffic
impact assessment would reveal negligible contributions of project traffic, and regional
transportation issues along McHenry Avenue are addressed by contributions to the Stanislaus
County Public Facility Fee (County PFF) program. The PFF is a potential funding source for
improvements to roadway segments of McHenry Avenue north of Claribel Road. The City
requires developers to pay County PFF.

Response to Comment C.4

The comment indicates that a peak hour factor of less than 1.0 should be used for analysis of
future conditions at study intersections. The peak hour factor is a volume adjustment used to
adjust hourly traffic volume data to obtain traffic flow conditions for the peak 15 minutes of the
peak hour (the peak surge condition). To analyze existing conditions, peak hour factors less than
one are used based on the traffic conditions observed for each intersection approach. While the
use of a peak hour factor is clearly appropriate when there is existing count data to identify
peaking or to justify the use of a default, the use of a peak hour factor to adjust forecasted traffic
volumes is problematic and therefore was not used in this analysis.

First, project traffic is estimated based on published trip generation rates from ITE Trip
Generation 7" Edition (Institute of Transportation Engineers, 2004). It is not standard practice to
adjust project trip generation estimates for peaking, because the peak rates used represent the
maximum traffic present at the project driveways based on observations. When this traffic
becomes dispersed over intersections throughout the study area it becomes less concentrated over
time, not more concentrated in the manner simulated by the use of peak hour factors. For this
reason, it is standard practice to apply a peak hour factor only to the background traffic and to add
the estimated project generated traffic without a peak hour factor. Trip accounting based traffic
generation/assignment software such as TRAFFIX follows exactly this procedure, and, following
that convention, peak hour factors are not applied to project traffic in this study.

Turnstone Consulting, T160 C&R.111.C Tivoli Specific Plan Project
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Under future scenarios, existing traffic accounts for a small proportion of the total traffic. The
exercise of applying a peak hour factor to the existing traffic and adding this small increment to
the total traffic as currently estimated would not be fruitful and would in many instances reduce
the number of locations where the project traffic would result in an impact or reduce the intensity
of a project-related impact. This last point is because the increment would be added to both the
no project and the project conditions and thus it would reduce the proportional project
contribution to changes in volume and volume-to-capacity by increasing the volume for both the
no project and with-project conditions. This would have the effect of making the analysis less,
not more, conservative. For example a 0.05 percent change in the volume-to-capacity ratio
calculated without using the peak hour factor (a project impact if at LOS E or F) would become a
4.95 percent change (NO impact) if the final adjusted volumes are all increased by using a peak
hour factor of 0.9.

Finally, when the travel demand model assignment was performed for the Tivoli study, most of
the links in the immediate project vicinity operate at or above hourly capacity. These routes
would therefore not have any additional capacity to sustain peaking and for operational purposes
would be metered at forecasted demand levels (with a peak hour factor equivalent to 1.0) through
the peak hour.

Response to Comment C.5

This comment cites inconsistencies between the input lane geometries shown in the technical
appendix and those shown in the graphics in the body of the traffic study report. The pages cited
in the comment as being inconsistent were compared the October 2006, Traffic Study for the
Tivoli Specific Plan EIR and the technical appendix for that document. The comparison revealed
no discrepancies. This appears to indicate that the reviewer misinterpreted the codes contained in
the calculation sheets in the appendix.

For example on page 170 of the Appendix the lane configuration shown for McHenry Avenue at
Claribel Road for 2012 Baseline conditions is listed as:

NB SB EB wB

10201 10201 10101 10010

This equates to:

NB: one exclusive left turn lane, two exclusive thru lanes, one exclusive right turn lane.
SB: one exclusive left turn lane, two exclusive thru lanes, one exclusive right turn lane.
EB: one exclusive left turn lane, one exclusive thru lanes, one exclusive right turn lane.
EB: one exclusive left turn lane, one shared through-right turn lane.

Turnstone Consulting, T160 C&R.111.C Tivoli Specific Plan Project
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This is precisely what is shown in the traffic study for intersection #19 on Figure 5a — 2012
Baseline AM(PM) Peak Hour Intersection Turning Movements (excerpted below).

Response to Comment C.6

The commenter addresses expectations for the implementation of various mitigation measures.
All of the mitigation measures identified in the report are under consideration by the City of
Modesto, as the lead agency, as feasible options to address circulation impacts directly
attributable to the project. The City must make determinations that identify the basis on which
the mitigation measures are to be implemented or whether the measures may be rejected. These
determinations are made as part of the EIR process after the preparation of the traffic impact
analysis. The City’s determinations in these respects are discussed on pp. 1V.D.29-1V.D.30 for
the intersection analysis. On the one hand, the traffic impact analysis is intended to identify what
measures will restore LOS D, while ultimately on the other hand the EIR applies feasibility tests
to each of these measures. So for example, mitigation is identified under the 2017 scenario for
the intersection of SR 108 at Sylvan Avenue (mitigation D.3l) involving the addition of third
eastbound and westbound through lanes, whereas under 2025 conditions mitigation is identified
involving fourth eastbound and westbound lanes (mitigation D.5I) but this is not feasible given
existing development.

Response to Comment C.7

See Response to Comments C.1 and C.2.

Turnstone Consulting, T160 C&R.111.C Tivoli Specific Plan Project
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Traffic Study Figure 5a — 2012 Baseline AM (PM) Peak Hour Intersection Turning Movements
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DEPARTMENT OF FISH AND GAME

http: / /www.dfa.ca.gov
San Joaquin Valley and Southern Sierra Region
1234 East Shaw Avenue
Fresno, California 93710
(559) 243-4014

November 27, 2006

Paul Liu, Senior Planner
City of Modesto

Community and Economic
Development Department
1010 10™ Street, Suite 3300
Modesto, California 95354

Dear Mr. Liu:

Draft Environmental impact Report
Tivoli Specific Plan
SCH# 2005072125

The California Depariment of Fish and Game (Department) has reviewed the Draft
Environmental Impact Report (DEIR) for the Tivoli Specific Plan Project (Project).
Approval of the proposed Project would serve as the project plan and provide land use
designations and goals and standards for development of the plan area; including
development of residential areas; commercial and public facilities, including a school
site; and open space land uses. The Project is located within the Roselle-Claribel
Comprehensive Planning District designated by the City of Modesto Urban Area
General Plan. The Project site consists of approximately 480 gross acres, is partially
developed, and is located within the unincorporated limits of Stanislaus County, but
within the City of Modesto sphere of influence. The Project site is south of Pelandale
and north of Sylvan Avenues, west of Roselle Avenue, and bordered on the east by
Qakdale Road. The Project is proposed to be implemented in phases, with
commencement slated for 2007 and completion by 2017.

There may be special status biological resources present in the Project area. The D.]
Department also has concerns about the Project-related impacts to waterways (MID
Lateral No 6). Information contained in the Biotic Study conducted by H. T. Harvey &
Associates of the Project area in May of 2005, indicates there is riparian vegetation and
other wetland (seeps and freshwater marsh habitat) within the Project site. Also, the
survey does not provide a comprehensive list of the plant species that were observed
within the Project site, but does give a broad description of bictic habitats present at the
time the survey was performed. In order to adequately assess any potential impacts to
biological resources, additional focused biclogical surveys may need to be conducted

Conserving California’s Wildlife Since 1870
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by a qualified wildlife biologist/botanist during the appropriate survey period(s) in order
to determine whether or not any special status species may be present within the
riparian areas and undeveloped Project areas. This information is necessary to identify
any mitigation, minimization, and avoidance measures. Properly conducted biological
surveys, and the information assembied from them, are essential to adequately identify
any Project-related impacts under the California Environmental Quality Act (CEQA) and

the California Endangered Species Act (CESA). These issues should be evaluated and

analyzed in the finalized CEQA document prepared for this Project and prior to any
subsequent project approvals. ‘

Our specific comments follow pertaining to compliance with CESA and Section 1600
(Streambed Alteration) of the Fish and Game Code. Circulation of a CEQA document
to the Depariment does not constitute consultation under CESA or notification for a
streambed alteration agreement.

Department Jurisdiction

Trustee Agency Authority: The Department is a Trustee Agency with responsibility
under CEQA for commenting on projects that could impact plant and wildlife resources.
Pursuant to Fish and Game Code Section 1802, the Department has jurisdiction over
the conservation, protection and management of fish, wildlife, native plants, and the
habitat necessary for biclogically sustainable populations of those species. As a
Trustee Agency for fish and wildlife resources, the Department is responsible for
providing, as available, biological expertise to review and comment upon environmental
documents and impacts arising from project activities, as those terms are used under
CEQA (Division 13 (commencing with Section 21000) of the Public Resources Code).

California Endangered Species Act (CESA): The Department has regulaiory
authority over projects that could result in the “take” of any species listed by the State as
threatened or endangered pursuant to Fish and Game Code Section 2081. If the
Project could result in the “take” of any species listed as threatened or endangered
under CESA, the Depariment may need to issue an Incidental Take Permit for the
Project. CEQA requires a Mandatory Finding of Significance if a project is likely to
substantially impact threatened or endangered species (Sections 21001{c}, 21083,
Guidelines Sections 15380, 15064, 15065). Impacts must be avoided or mitigated to
less than significant levels unless the CEQA Lead Agency makes and supports Findings
of Overriding Consideration (FOC). The CEQA Lead Agency's FOC does not eliminate
the Project proponent's obligation to comply with Fish and Game Code Section 2080. |

The Project has the potential to reduce the number or restrict the range of endangered,

e

rare, or threatened species (as defined in Section 15380 of CEQA) including Federal

D.1
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and/or State-listed species known to occur in the Project area vicinity such as the
Federally-listed threatened valley elderberry longhorn beetle (Desmocerus califomicus
dimorphus). Moreover, two white-tailed kites (Elanus leucurus), a foraging Swainson’s
hawk (Buteo swainsoni), loggerhead shrike (Lanius ludovicianus), and a burrowing owl
(Athene cunicuiaria) were all observed during the May 2005 survey within or just
adjacent to the Project area. Swainson’s hawk is a State listed threatened species and
the white-tailed kite is a fully protected species. Although burrowing owls are not listed
under CESA, impacis to burrowing owl and their nest burrows must be avoided in order
to comply with the Federal Migratory Bird Treaty Act (MBTA) and Fish and Game Code
Sections 3503, 3503.5, and 3513, which are explained in more detail below.

The Suisun song sparrow (Melospiza melodia maxillaries) and tricolored blackbird

(Agelaius tricolor) may also be present in the Project area. 1

o4

Stream Alteration Notification: The Department also has regulatory authority with
regard to activities oceurring in streams (which includes ephemeral streams, washes,
etc.). For any activity that will divert or obstruct the natural flow, or change the bed,
channel, or bank of a river or stream, or use material from a streambed, the Department
may require a Stream Alteration Agreement (SAA) pursuant to Fish and Game Code
Section 1600 et seq. We recommend contacting Gerald Hatler, Environmental
Scientist, at (559) 243-4014, extension 231, to discuss the feasibility of waterway fill and
rerouting and riparian vegetation removal, as well as for further information regarding
notification requirements.

The issuance of both an Incidental Take Permit and a SAA is subject to CEQA review.
The Department, as a Responsible Agency under CEQA, would consider the CEQA
document prepared for the Project. If a SAA or an Incidental Take Permit would be
needed, the CEQA document prepared for this Project by the Lead Agency (City of
Modesto) should identify the Department as a Responsible Agency. The CEQA
document also should describe and address the potential impacts to listed species and
the potential impacts 1o streams and associated riparian resources. In the eventthat a
CEQA document will not be prepared, and another public agency is not taking a
discretionary action over this Project, the Department would need to act as the Lead
CEQA Agency prior to issuance of a discretionary permit. ]
Fully Protected Species: The Department has jurisdiction over fully protected species
of birds, mammals, amphibians, reptiles, and fish pursuant to Fish and Game Code
Sections 3511, 4700, 5050, and 5515. Take of any fully protected species is prohibited
and the Department cannot authorize their “take” for development. Two white-tailed

kites were observed engaging in “courtship behavior” during the May 2005 survey of the

Project area. The white-tailed kite is a fully protected species that is known to nest and

D.%
(contd)

D5



11-27~086 16:17 FROM-DFG 559 2433004 T-495 P.005/009 F-333

Paul Liu
November 27, 2006

Page 4
forage in the Project area vicinity, and could use the Project site for foraging, nesting, 0.5
and roosting purposes. The final CEQA document prepared for this Project should (m%'zl.)

evaluate and address potential Project-related impacts to this species, and should
include appropriate species specific avoidance and minimization measures. ___
Bird Protection: The Depariment also has jurisdiction over actions which may resultin | D, |
the disturbance or destruction of active nest sites or the unauthorized “take” of birds.
Sections of the Fish and Game Code that protect birds, their eggs, and nests include
Section 3503 (regarding untawful take, possession, or needless destruction of the nest
or eggs of any bird), 3503.5(regarding the take, possession, or destruction of any birds-
of-prey or their nests or eggs), and 3513 (regarding unlawful take of any migratory non-
game bird).

g

Water Pollution: Pursuant to Fish and Game Code Section 5650, it is unlawful io D
deposit in, parmit to pass into, or place where it can pass into the “Waters of the Stafe® ;
any substance or material deleterious to fish, plant life, or bird fife, including non-native
species. The Regional Water Quality Control Board also has jurisdiction regarding
discharge and pollution to “Waters of the State”.

It is possible that without mitigation measures this Project could result in poliution of a
“Waters of the State” from increased road, parking, stormwater runoff, or construction-
related erosion. This could impact the fish and wildlife resources associated with the
MID Laterals, and other surface waters by causing: increased sediment input from
structure and road runoff; toxic runoff from household chemicals, and impairment of
wildlife movement along riparian corridors.

Riparian Habitat and Wetlands: Riparian habitat and wetlands are of exireme D&
importance to a wide variety of plant and wildlife species. According to the May 2005 '
survey, riparian habitat and wetlands are known to exist within the proposed Project
area along the MID laterals, and from the termination of two irrigation ditches that have
resulted in the creation of three freshwater marsh areas. The Department considers
projects that impact these resources as significant if they result in a net loss of acreage
or habitat value. The Department has a no-net-loss policy regarding impacts to
wetlands. When wetland habitat cannot be avoided, impacts to wetlands should be
compensated for with the creation of new habitat, preferably on-site, on a minimum of
an acre-for-acre basis. Potential impacts to special status resources posed by wetland
creation should also be considered. Wetlands that have been inadvertently created by
leaks, dams or other struciures, or failures in man-made water systems are not exempt
from this policy.
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A formal wetland delineation should be conducted by a qualified biologist to determine
the location and extent of wetland habitat on site, including freshwater marsh habitat.
The wetland delineation should be submitted to the United States Army Corps of
Engineers (ACOE) for verification. Wetlands should be designated on a site map and
included in the final CEQA documents.

In addition, we recommend delineating all surface waters and wetlands with a minimum
50-foot no-disturbance buffer around the outer edge of these areas, with the exception
of necessary road crossings over drainages. A 100-foot no-disturbance buffer around
the high water mark of these waterways, including the MID laterals, shouid be clearly
identified. The riparian vegetation along all waterbodies should also be protected with a
200-foot no-disturbance buffer delineated from the high water mark of each surface
water body. o
Swainson’s hawk: This State-threatened species is known to nest within 10 miles of
the Project area, and it is highly probable that this species nests on or closer to the site
than the observations currently reported in the California Natural Diversity Database
(CNDDB). If there are not nesting Swainson's hawks closer to the Project site (see
below regarding additional surveys) than currently reported in the CNDDB, impacts to
potential Swainson’s hawk foraging habitat should be mitigated by the purchase of
conservation easements and or fee title acquisition of suitable foraging habitat at a 0.5:1
ratio (e.g. 0.5 acres conserved for every acre impacted), as well as establishment of an
associated management endowment to fund management of these lands in perpetuity.
Mitigation at a higher ratio would be warranted if Swainson’s hawks are nesting closer

to or within the Project site. Suitable agriculiural easements would inciude areas limited
to production of crops such as alfaffa, dry land and irrigated pasture, and cereal grain
crops. Vineyards, orchards, cotton fields, and other dense vegetation do not provide
adequate foraging habitat. Pror fo Project implementation (e.g. ground breaking)
acquisition of these mitigation lands and the establishment of the funding mechanism
should be secured and evidence of these lransactions provided o the Depariment.

The DEIR does not state if the City of Modesto has an ordinance to mitigate for the
removal of mature frees. Removal of mature trees is a potentially significant impact to
nesting raptors that should be mitigated. The Department considers removal of known
raptor nest frees, even outside of the nesting season, to be a significant impact under
CEQA, and in the case of Swainson’s hawk could also result in take under CESA. This
is especially true with species such as Swainson’s hawk that exhibit high site fidelity to
their nest and nest trees year after year.

To avoid such impacts, surveys for nesting raptors should be conducted following the
survey methodology developed by the Swainson’s Hawk Technical Advisory Committee

D.8
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(SWHA TAC, 2000} prior to any disturbance within 5 miles of a potential nest tree (DFG,
1994). These surveys, the parameters of which were designed to optimize detectability,
must be conducted to reasonably assure the Department that take of this species will
not occur as a resulf of disturbance associated with Project implementation. In the
event that this species is detected during protocol-level surveys, consultation with the
Department is warranted to discuss how to implement the Project and avoid take.

Impacts to known nest frees should be avoided at all times of year. If avoidance of a

known nest tree is not feasible, consultation with the Department is warranted prior to
taking any action and a determination of take potential under CESA or under Fish and
Game Code Sections 3503.5 and 3513 should be made. Regardless of nesting status,
trees that must be removed should be replaced with an appropriate native tree species

planting at a ratio of 3.1 in an area that will be protected in perpetuity. This mitigation is
needed to offset potential impacts to the loss of potential nesting habitat.

Burrowing Owl: A burrowing owl was observed next fo what appeared to be an
established burrow during the May 2005 survey. If any ground disturbing activities will
occur during the burrowing owl nesting season (approximately February 1 though
August 31) implementation of avoidance measures is required. Mitigation measure
H.Ga states that a pre-construction site survey will be conducted no more than 30 days
before the onset of any ground disturbing activities. Further, if pre-construction surveys
determine that burrowing owls occupy the site, HE.a states that during the non-breeding
season, a passive relocation effort may be instituted.

The Department’s Staff Report on Burrowing Owl Mitigation (CDFG 1995) recommends
that impacts to occupied burrows be avoided by implementation of a no-construction
buffer zone of a minimum distance of 250 feet, unless a qualified biologist approved by
the Department verifies through non-invasive methods that either: 1) the birds have not
begun egg laying and incubation; or 2) that juveniles from the occupied burrows are
foraging independently and are capable of independent survival. Failure to implement
this buifer zone could cause adult burrowing owls to abandon the nest, cause eggs or
young to be directly impacted (crushed), and/or result in reproductive failure. Mitigation
measure H6.a is consistent with the Departiment’s Staff Report.

The Department’s Staff Report on Burrowing Owl Mitigation also recommends that a
minimum of 6.4 acres of foraging habitat per pair or unpaired resident burrowing owl
should be acquired and permanently protected to offset the loss of foraging and
burrowing habitat. Mitigation measure H6.b of the DEIR adequately addresses this

Department recommendation.

DA
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Valley elderberry longhorn beetle: The Project site may contain elderbermry shrubs, o

removal and frimming of which is regulated by the United State Fish and Wildlife
Service (USFWS). The CEQA document should evaluate the Project site conditions for
the potential for elderberry removal, appropriate mitigation should be discussed, and
prior to any subsequent Project approvals, we recommend early consultation with
USFWS.

——

CEQA Compliance: CEQA Guidelines Section 15378 defines "project” to mean the
whole of an action that may result in either a direct or reasonably foreseeable indirect
physical change in the environment. The final CEQA document should adequately
address all impacts fo natural resources of the Project site. Proposed development of
access routes and infrastructure (water, electric, natural gas, septic or sewer, and
telephone) related to this Project should also be delineated and analyzed for impacts to
natural resources.

Depending upon the results of the previously mentioned biological surveys, we may
have additional comments and recommendations regarding avoidance, minimization,
and mitigation of Project impacts to habitat and special status species. If you have any
questions on these issues, please contact Annee Ferranti, Staff Environmental
Scientist, at the address or telephone number (extension 227) provided on this
letterhead.

Sincerely,

.E. Lou itk
Regional Manager

cc.  See Page Eight

D
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cc:  Scott Morgan
Governor's Office of Planning and Research
State Clearinghouse and Planning Unit
Post Office Box 3044
Sacramento, California 95812-3044

United States Corps of Engineers
San Joaquin Valley Office

1325 J Street

Sacramento, California 95814-2922

California Regional Water Quality Control Board
Central Valley Region

1685 E Street

Fresno, California 93706-2020

Maryann Owens

United States Fish and

Wildlife Service

2800 Cottage Way, Suite W-2605
Sacramento, California 95825



I11. Comments and Responses
Letter D. California Department of Fish and Game

Responses to Letter D: California Department of Fish and Game, San Joaquin Valley and
Southern Sierra Region — W.E. Loudermilk, Regional Manager

Response to Comment D.1

This is an introductory comment that summarizes CDFG’s general concerns regarding potential
impacts of the project on special-status biological resources. These are addressed more
specifically in the letter’s subsequent comments. A response to each of those comments is
provided below.

Response to Comment D.2

This introductory comment is a discussion of CDFG’s authority as a “Trustee Agency” under
CEQA and summarizes the Department’s regulatory authority under the California Endangered
Species Act. This comment requires no response in this Comments and Responses document.

Response to Comment D.3

The Biotic Study (Appendix E to the Draft EIR) identified several state- or federally-listed
species known to occur in the vicinity of the project site. These species are discussed on pp.
IV.H.9- IV.H.12 of the Draft EIR. Potential project impacts related to these special-status species
are discussed on pp. IV.H.13- IV.H.20. The Draft EIR found that impacts on the white tailed
kite, northern harrier, tricolored blackbird, and loggerhead shrike would be less than significant;
and that impacts on the Swainson’s hawk and burrowing owl would be less than significant with
mitigation. The valley elderberry longhorn beetle (Desmocerus californicus), listed in the table
on p. 31 of the Biotic Study, was considered but rejected for occurrence on the project site due to
the lack of suitable habitat (this species requires elderberry shrubs [Sambucus spp.], which do not
occur on the project site). The Suisun song sparrow (Melospiza melodia maxillaris) is restricted
to Suisun Bay marshes. Reports of this taxon in the California Natural Diversity Data Base from
the vicinity of the project site appear to be erroneous. The references in the California Natural
Diversity Data Base refer to specimens in the Museum of Vertebrate Zoology (MVZ). Yet,
according to the MVZ online database, no such specimens exist in the MVVZ. Thus, the records in
the CNDDB were incorrectly attributed to the project vicinity.

Response to Comment D.4

Following approval of the Tivoli Specific Plan, and prior to ground-breaking activities, any
developer whose property includes irrigation ditches will submit written notification regarding
the project by completing a Notification of Lake or Streambed Alteration Form (FG2023). If
CDFG determines that the irrigation ditches are not jurisdictional, the Department will inform the

Turnstone Consulting, T160 C&R.111.D Tivoli Specific Plan Project
Final EIR — Volume 11 9 February 26, 2008
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project applicant, in writing, that (1) the activity will not substantially adversely affect an existing
fish or wildlife resource and (2) that the project applicant may commence the activity without an
agreement as long as the activity is conducted as described in the notification. If CDFG
determines, however, that the irrigation ditches come under the provisions of § 1600 of the
California Fish and Game Code, any developer proposing to alter or remove an irrigation ditch so
designated will be required to obtain a Streambed Alteration Agreement from CDFG prior to
initiating construction.

This comment also notes that if a Streambed Alteration Agreement or an incidental take permit is
needed, the Department should be identified as a Responsible Agency for the purposes of CEQA.
The CDFG would not be a Responsible Agency under CEQA for actions on the Specific Plan, as
no approvals are required from CDFG to adopt the Specific Plan. It is not clear whether
Streambed Alteration Agreements or incidental take permits would be required of any individual
developer under the Specific Plan, and if required they would be obtained at later stages when
specific development projects are proposed; therefore the CDFG has not been identified as a
Responsible Agency in this Draft EIR.

Mitigation Measure H.3, p. IV.H.15, related to potential reduction in wetland areas with removal
of agricultural irrigation ditches, is amended to add the possible need for a Streambed Alteration
Agreement, as follows (new text is underlined):

When wetland habitat cannot be avoided, any reduction in the 2.51 acres of wetlands will
be compensated for, at a minimum ratio of 1:1, by the project proponents by
implementing one of the four mitigation alternatives described in the Department of Fish
and Game Recommended Wetland Definition, Mitigation Strategies, and Habitat Value
Assessment Methodology: In-kind, On-site; In-kind, Off-site; Out-of-kind, On-site; or
Out-of-kind, Off-site.” The project sponsors are responsible for submitting their specific
wetland mitigation strategy to CDFG for review and gain approval prior to issuance of a
building permit. The wetland mitigation strategy shall include providing additional land
for the dual use park/basin if the mitigation occurs on-site. Should the project sponsor
select an off-site strategy that affects USACE or CDFG regulated habitats, the project
sponsor shall be responsible for obtaining all necessary permits. The project sponsors
would also be responsible for obtaining Streambed Alteration Agreements from CDFG if
they are determined to be required for removing agricultural irrigation ditches.

Response to Comment D.5

As noted on p. IV.H.13 of the Draft EIR, potential project-related impacts to white-tailed kites are
expected to be less than significant. Furthermore, the project will comply with applicable
California Fish and Game Code sections, including 3503, 3503.5, 3511, and 3513, that protect
birds, their eggs, and nests, including fully protected birds. The following sentence is added to
the discussion on p. IV.H.13 as the next to last sentence under Impact H.1 (new text is
underlined):

Turnstone Consulting, T160 C&R.111.D Tivoli Specific Plan Project
Final EIR — Volume 11 10 February 26, 2008
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California Fish and Game Code Section 3503 prohibits the unlawful take, possession, or
needless destruction of the nest or eggs of any bird, and Section 3513 prohibits the
unlawful take of any migratory nongame bird.

Response to Comment D.6

The project will comply with applicable Fish and Game Code sections, including 3503, 3503.5,
and 3513, that protect birds, their eggs, and nests. The “Regulatory Framework” discussion on
pp. 1V.H.1-1V.H.3, outlines the state and federal regulations related to the protection of plant and
animal species, including birds. In addition, pp. IV.H.15-1V.H.19 describe mitigation that could
be incorporated to reduce impacts to a less-than-significant level.

Response to Comment D.7

The proposed project is unlikely to result in pollution of Waters of the State. The two nearest
MID Laterals are 0.75 miles north (Lateral No. 6) and 1.5 miles south (Lateral No. 3) of the
project site, respectively. The San Joaquin and Stanislaus Rivers are considerably further from
the site. There are no natural means of pollution conveyance from the site to these laterals or
other surface waters. The project will comply with state and federal water quality regulations,
including California’s General Construction Stormwater Permit, which requires preparation and
implementation of a Stormwater Pollution Prevention Plan (SWPPP) (see p. 1V.1.7 of the Draft
EIR). SWPPPs are designed to manage stormwater quality degradation through best management
practices during and after construction. These practices may include temporary drainage ditches,
culverts, berms, and/or straw bales that confine stormwater and prevent it from carrying
sedimentation off of the project site. Compliance with the SWPPP would reduce the potential for
indirect impacts to biological resources to less-than-significant levels.

Response to Comment D.8

Project-related impacts to wetlands and associated mitigation measures are described on

pp. IV.H.14- 1VV.H.15. MID Laterals do not occur on, or adjacent to, the project site (see
Response to Comment D.7). The 2.51 acres of wetlands were previously delineated and are
depicted in Figure 2 of the Biotic Study (Appendix E in the Draft EIR). As the proposed project
would remove the 2.51 acres of wetlands and the irrigation ditches on the site, CDFG comments
regarding buffers are not consistent with the project purpose. The approximately 20 narrow-
leafed willow shrubs, described on p. IV.H.7, represent an isolated stand of non-riparian
vegetation that is not associated with native hydrology. Because these shrubs may provide
habitat value, however, implementation of Mitigation Measure H.3, p. IV.H.15, would require
that they be replaced with an appropriate native shrub or tree species planting at a ratio of 1:1 in
an area that would be protected in perpetuity.

Turnstone Consulting, T160 C&R.111.D Tivoli Specific Plan Project
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